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No. 8076

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

American Trust Company,
Appellant,

vs.

Edward F. Harris, Receiver of the HaiTis

Harvester Company, et al.,

Appellee.

APPELLANT'S REPLY BRIEF.

The facts in this cause were fully and fairly recited

in appellant's opening brief and no useful purpose

would be served by reiterating them at this time. The

issue before the Court may be reduced to a single

question—namely, whether appellant as the trustee

under a mortgage or trust indenture securing a bond

issue which had been assumed by defendant, an in-

solvent corporation in receivership, could lawfully

be excluded from participation in the dividend which

the Court ordered paid to ceriain general creditors

of defendant, notwithstanding the fact the property

hypothecated to secure the bonded indebtedness was

insufficient to pay the same in full, and notwithstand-



I

ing- the fact that appellant filed its claim within the

time limited by the Court.

The Receiver in his reply brief argues that appel-

lant could be excluded from participation in the

dividend for two reasons,

—

First, because of an alleged want of authority on

the part of appellant to file and prosecute the claim,

and

Secondly, because of the existence of a discretion,

asserted to be vested in the trial Court, to determine

the creditors to whom the dividend should be paid.

Although forcefully presented, neither of these con-

tentions can be sustained.

I.

AUTHORITY OF APPELLANT TO FILE AND PROSECUTE CLAIM.

There is, strictly speaking, no occasion to consider

whether appellant had authority to represent the

holders of the bonds secured by the trust indenture

in the filing and prosecution of the claim, for the
|

reason that the entire indebtedness secured by the

indenture was claimed to be and was in fact due

and payable to appellant, in trust for the benefit of

the bondholders. In other words, appellant filed its

claim as, and was in fact, a creditor of the defend-

ant. Thus the original proof of claim filed by appel-

lant '* alleged and showed that the sum due, owing

and unpaid from said defendant Harris Hai'vester



Company to American Trust Company was one hun-

dred eight thousand six hundred seventy-four and

52/100 dollars ($108,674.52) ". (Record p. 50.) Ap-

pellant's supplemental proof of claim which was filed

after the property hypothecated to secure the bonded

indebtedness, had been sold showed that after appli-

cation of the proceeds of sale there remained due and

owing $104,488.37 and ''That as to said sum of $104,-

488.37 the American Trust Company as trustee under

said indenture is a general creditor of the above-

named defendant". (Record p. 41.)

Proofs of claims are not pleadings, but as their

name implies, depositions, and the burden of show-

ing that they are incorrect or false lies with the per-

son objecting to them. In other words, while the

burden of proof always rests with the claimant, the

verified proof of claim is given sufficient probative

force to establish a prima facie case for the claimant;

and when an objection is made the objecting party

has the burden of going forward with evidence to

establish his objection.

Whitney v. Dresser, 200 U. S. 522, 26 Sup. Ct.

316, 50 L. ed. 584.

Here neither the Receiver nor any other party in-

troduced any evidence in anywise tending to prove

that the sum claimed by appellant was not due and

owing to appellant notwithstanding the fact that the

trust indenture was duly recorded and the book and

page of recordation was set forth both in the original

proof of claim and in the supplemental claim. (Rec-

ord p. 35.) As a matter of fact no such evidence



could be adduced for the reason that Section 9, Article

Y of the trust indenture provided as follows

:

*' Section 9. The Company covenants that upon
the happening of any event of default, it, the

Company will pay to the Trustee, upon demand,
for the benefit of the holders of the said bonds

and coupons then outstanding, the whole amount
due and payable on such bonds and coupons for

interest or principal or both, as the case may be,

with interest upon the overdue instalments of

interest at the rate of seven and one-half (7%)
per cent, per annum; and in case the Company
shall fail to pay the same forthwith upon such

demand, the Tnistee in its own name and as

Trustee of an express trust, shall be entitled to

recover judgment for the whole amount so due

and unpaid. The Trustee shall be entitled to re-

cover judgment as aforesaid, either before or

after or during the pendency of any proceedings

for the enforcement of the lien of this indenture

upon the mortgaged and pledged estates, prop-

erties and franchises, and the right of the Trus-

tee to recover such judgment shall not be af-

fected by any entry or sale, or by the exercise of

any other right, power or remedy for the en-

forcement of the provisions of this indenture or

for the foreclosure of the lien hereof; and in

case of a sale of the mortgaged estates, proper-

ties and franchises, and of the application of the

proceeds of sale to the pajnnent of the mortgage

debt, the Trustee in its own name, and as Trus-

tee of an express trust, shall be entitled to en-

force payment of, and to receive, all amounts

then remaining due and unpaid upon any and all

of said bonds then outstanding, for the benefit of



the holders thereof, and shall be entitled to re-

cover judgment for any portion of the mortgage

debt remaining unpaid, with interest."

Under this provision thei-e can be no doubt that

the sworn statements appearing in the original and

supplemental claims to the effect that the amount

claimed was owing to appellant, and that appellant

was a general creditor of the defendant were cor-

rect.

In re International Matojti Corp., 3 Fed. Supp.

445;

In re United Cigar Stores Co., 68 Fed. (2d)

895;

Continental Equitable Title d- Trust Co. v. Na-

tional P. Co., 273 Fed. 967;

Central National Bank v. Bateman & Com-

panies (Del.), 131 Atl. 202;

46 Harvard Law Review 309.

Even if, contrary to the fact, the proofs of claim

filed by appellant were not sufficient to make a prima

facie case and to cast upon parties objecting to them

the burden of going forward with the evidence, the

result w^ould still be the same. There is nothing

in the record to show that the bonded indebtedness

was payable to any person or persons other than ap-

pellant as trustee. On the contrary the record shows

(p. 4) that the bonds were fifteen year sinking fund

gold bonds, in other words that they mature fifteen

years after the date of their issue, namely December

1, 1921. (Record p. 4.) The record further shows

I



(p. 11) that the Company covenanted to pay to ap-

pellant on or before the fifteenth day of October of

each year commencing with the year 1922, 1/15 of the

total par value of the issue of bonds to be used in

paying the bonds. In this state of the record, the

only party to whom the indebtedness secured by the

indenture was payable, must be deemed to be ap-

pellant, with the result that under the authorities

above cited appellant was the proper party to file

the claim.

Ex parte Equitable Trust Company, 231 Fed.

570, 590.

The fact that all of the sinking fund payments

were not due when the claims were presented is imma-

terial.

"That immatured debts are provable both in

bankruptcy and receivership needs no citation

of authority."

Fed. Res. Bk. v. First Nat. Bank, 211 Fed.

300, 302.

Furthermore, quite apart from the foregoing con-

siderations, and even if the bonded indebtedness were

payable directly to the bondholders, appellant had the

right to file and prosecute the claim because of the

express covenant in the indenture (a contract be-

tween the company and the trustee for the benefit of

the bondholders) to pay the bonds. See record page

9. Under the provisions of Section 369 of the Cali-

fornia Code of Civil Procedure, which provides that

a person with whom or in whose name a contract is

made for the benefit of another is a tnistee of an



express tinist and. may enforce the contract without

joining the beneficiaries, appellant could in its own

name maintain and prosecute an action to recover the

claim. It is true, that in some jurisdictions the prom-

isee of a contract for the benefit of another can re-

cover only nomimal damages. (See discussion of the

case of Fitkin v. Century Oil Compmiy, 16 Fed. (2d)

22, in In re United Cigar Stores, 68 Fed. (2d) 895,

897.) But the rule in California, where the bonds

were made and payable, is different, and the promisee

can recover full damages, which, of course, he must

hold in trust for the beneficiaries.

Allen V. Chatfield, 34 Cal. App. 785

;

Baumgarten v. Cal. Pac. T. & T. Co., 127 Cal.

App. 649;

20 Cal. Juris. 493 et seq.

In this respect the law of California follows the

common law of England.

Les Affreteurs v. Walford, 1919 A. C. 801.

Before leaving this subject the Court's attention

should be directed to the fact that learned District

Judge did not base his decision on any want of right

on the part of appellant to file the claim. As pointed

out by the able comisel for the Receiver, the order

denying appellant participation in the dividend ''does

not reject as a whole the claim of the appellant, but

merely denies its petition for participation 'in any

dividend and/or pro rata payment to creditors at this

time' ". (Appellee's Brief p. 9.)

L



II.

DISCRETION OF TRIAL COURT TO EXCLUDE APPELLANT
FROM PARTICIPATION IN THE DIVIDEND.

As shown in appellant's opening brief, the defend-

ant corporation was hopelessly insolvent at the time

the dividend was declared. Consequently, whatever

may be the rule in other situations, the trial Court

had no discretion to order the distribution of funds

available for distribution among the defendants' cred-

itors otherwise than in accordance with their respec-

tive rights and priorities.

See:

United States v. ButterwortJi Jiidso7i, 269 U. S.

504, 70 L. ed. 380, 46 Sup. Ct. 179

;

Price V. United States, 269 U. S. 492, 70 L. ed.

373, 46 Sup. Ct. 180.

In this connection, attention is directed to the fact

that there is nothing to distinguish the receiverships

involved in the cases cited from that involved in the

present case. Ahnost all of the so-called conservation

receiverships are instituted purportedly for the pur-

pose of conservation and not liquidation. The test as

to whether the Court must direct payment of divi-

dends to creditors in accordance with their respective

rights and priorities does not depend upon the pur-

pose for which the receivership is instituted but on

whether the defendant is insolvent at the time pay-

ment of the dividend is ordered. The court, therefore,

had no authority to prefer one t^qje of general cred-

itor over another, or lawfully exclude appellant from

participation in the dividend.



Much is said in the Receiver's brief about the prop-

erty having been purchased by the bondholders at the

foreclosure sale for $5000. No mention is made of the

fact, however, that payment of the purchase price was

made by deposit of virtually all of the outstanding-

bonds. (Record p. 61.) Nor is any contention made

that the value of the property was equal to the amount

due on the bonds. The order authorizing appellant to

foreclose the trust indenture is conclusive proof that

the value of the property was less than the mortgage

debt. The most that is said by the Receiver is that at

the time of the sale the property was worth in excess

of $50,000. Even if this were true, the amount is less

than 50% of the principal, exclusive of interest of the

outstanding bonds. As a matter of fact after ahnost

two years of diligent effort the bondholders have been

unable to effect a sale of the property for anything

near the amount due on the bonds, and they will in-

deed be fortunate if they realize anything but a small

fraction of their investment.

In view of the fact that almost the entire amount of

the purchase lorice was paid by the deposit of bonds,

and that the property is not worth the amomit due on

the bonds, or even fifty per cent thereof, the amoimt

of the purchase price is wholly immaterial. Appel-

lant was and is entitled to have dividends payable to

it computed on the whole amount of mortgage debt

without deduction for the value of the security.

See in addition to the authorities cited in appel-

lant's opening brief:

Central Nat. Bank v. Bateman <£• Companies

(Del.), 131 Atl. 202

J
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Pintsch Compressing Co. v. Buffalo Gas Co.,

280 Fed. 830, 845.

The fact that api^ellant filed a claim oiily for de-

ficiency is a concession and can give no one any cause

for complaint. Furthermore, as shown by appellant's

opening brief, the amomit bid at the foreclosure sale

is conclusive. No authority to the contrary is cited

by the Receiver and it is submitted none can be.

It may be true that the Court could have fixed an

upset price as a condition to giving appellant leave

to foreclose the trust indenture. None was fixed, how-

ever, nor was any opportunity given appellant to be

heard on the value of the property. Furthermore, an

upset price is usually if not always fixed for the pro-

tection only of non-participating bondholders, imless

the value of the property exceeds the amount of the

mortgage debt. Here all but the holder or holders of

two of the bonds participated in the purchase of the

property, and the value of the property was insuffi-

cient to paj^ the mortgage debt. There was, therefore,

no occasion to fix an upset price. As shown above the

value of property fell short of the amount of the

mortgage debt by at least $50,000, and appellant was

and is entitled to receive dividends computed on the

full amount of the mortgage debt, without deduction

for the security until the full amount of the debt has

been paid. Even though the Court, had fixed an upset

price equal to the value of the property claimed by

the Receiver, the appellant would still be entitled to

the same dividends.

Throughout the Receiver's reply brief reference is

made to the fact that appellant in its application for
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leave to foreclose referred to the fact that the Re-

ceiver had failed to pay the taxes on the mortgaged

property notwithstanding the fact that he had used and

occupied the property for over two years. The taxes

referred to, however, were taxes on the mortgaged

property and not on the lumiortgaged personal prop-

erty which are the subject of the County of San Joa-

quin's claim. See Paragraph X(3) of the application

appearing on page 15 of the record. Furthermore, in

neither the original or supplemental claim did appel-

lant make any claim for any taxes on any property,

mortgage or unmortgaged.

It is therefore respectfully submitted that the order

should be reversed and the cause remanded with in-

structions to permit appellant to participate in the

dividend.

Dated, San Francisco,

November 16, 1936.

Respectfully submitted,

Herman Phleger,

Maurice E. Harrison,

Theodore R. Meyer,

A. M. Dreyer,

Attorneys for Appellant.

Brobeck, Phleger & Harrison,

Of Counsel.
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